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whole tract rather than the damage to that part physically sustaining the 
injury alone. This is contrary to the holding of the majority of the 
judges in the principal case. 

J. McD. 

Damages-t-Personal Injuries— Loss of Profits.— Mahoney v. Boston 
Elevated Ry., 108 N. E. (Mass.) 1033. — In an action for personal injuries, 
held, that one who is engaged in a commercial activity involving the 
employment of others, may not show in evidence a diminution of profits 
coincident with his inability to attend to his affairs. 

The consideration of profits lost as an element of damage resolves itself 
into a question of certainty of proof. Griffin v. Colver, 16 N. Y. 489. 
First, the fact of loss may be purely conjectural. Martin v. Beets, 102 
Cal. SS (new business— frustrated attempt at incorporation). Second, data 
may be insufficient to warrant the inference of a causal connection between 
the injury and the loss. Bierbach v. Goodyear Rubber Co., 54 Wis. 208 
(nothing to prevent the employment of a substitute during the disability) ; 
Wallace v. Penn. Ry. Co., 195 Pa. 127 (injury to boarding-house keeper, 
loss of custom). Third, the extent of the loss may be uncertain. Uncer- 
tainty of either of the first two species is decisive against the admissibility 
of proffered evidence. Cases supra. It is sufficient, however, to have a 
substantial basis for a probable opinion. Hetsel v. Ry., 169 U. S. 26 
(prospective profits from use of land injured) ; Hanover Ry. Co. v. Coyle, 
S3 Pa. 396 (injury to peddler, purely personal activity) ; Walter v. Post, 
4 Abb. Pr. (N. Y.) 382 (injury to place of business). In general, 
ordinary profits incident to a regular established business are not too 
speculative. Goebel v. Hough, 26 Minn. 252. By the better view, in 
actions of tort at least, mere uncertainty as to the quantum of damage 
will not exclude an item from consideration. Allison v. Chandler, 11 Mich. 
542; Gildersleeve v. Overstols, 90 Mo. App. 518. Contra, Coyle v. Ry. Co., 
18 Pa. Super. Ct. 235. Courts have accordingly sometimes admitted the 
evidence, even in the case of a personal injury to one engaged in a 
commercial occupation. Terre Haute v. Hudmut, 112 Ind. 542; Ry. Co. 
v. Scheinkoenig, 62 Kan. 57. The great weight of authority, however, 
supports the principal case in rigidly drawing the line between pursuits 
consisting solely or substantially of personal activity, and commercial 
occupations involving the employment of labor and capital. Lombardi v. 
St. Ry. Co., 124 Cal. 311; Masterion v. Mt. Vernon, 58 N. Y. 391; Cin- 
cinnati v. Evans, 5 Ohio St. 594. The infinite variations of fact inter- 
mediate between the position of the mere investor of capital and that of 
one engaged in a purely personal activity demand a more elastic and 
open-minded treatment, under the liberal doctrine of Allison v. Chandler, 
supra. 

C. R. W. 

Evidence— Relevancy— Value of Property.— Jonesboro L. C and E. 
Ry. Co. v. Ashabranner, 174 S. W. (Ark.) 548.— Held, that a statement 
of an owner of land that she had been offered a specified sum per acre 
for it was not competent as evidence of value. 

According to the weight of authority, testimony of an offer to purchase 
land is inadmissible to show its value. Minn. Ry. Transfer Co. v. Gluek, 
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45 Minn. 463; Atkinson v. Chicago Ry. Co., 93 Wis. 362; Fowler v. Mid- 
dlesex, 88 Mass. 92. The rule is the contrary, however, where the wit- 
ness testifies as to the price at which he offered the property for sale. 
City of Findlay v. Perts, 74 Fed. 681; Grand Rapids v. Widdicomb, 92 
Mich. 92. The same result is reached where there is evidence of the 
price put on a commodity by an agent appointed to sell it. Banks v. 
Gidrot, 19 Ga. 421. Many cases, however, are opposed to the ruling of 
the principal case. Curran v. McGrath, 67 III. App. 566; Faust v. Hosford, 
119 la. 97. The theory on which the evidence is excluded is that it is 
so open to suspicion and inviting to fraud, that it is inadmissible. Perkins 
v. People, 27 Mich. 386. Undoubtedly such defects could be brought out 
on cross examination and on principle it would seem as though the 
testimony should be admitted, particularly since the market price of land 
may be proved by the opinions, based in part on hearsay, of witnesses. 

J. C. 

Landlord and Tenant — Injury to Tenant — Duty of Landlord. — Shea 
v. McEvoy, 107 N. E. (Mass.) 945.— Held, where a landlord furnishes a 
dumb-waiter for the use of tenants in common, he is bound to keep it in 
as good repair for the benefit of the tenants as it was when their 
tenancy began. 

There is no duty upon a landlord to make repairs on the leased premises, 
in the absence of a covenant to do so. Logan v. Langan, 145 Ky. 599; 
Soucy v. Louis Obert Brewing Co., 180 111. App. 69. But this general rule 
is modified in most jurisdictions so that where, as in the principal case, 
the premises are rented to a number of tenants, the landlord is bound to 
keep in repair that portion of the premises which is used by all the 
tenants, such as stairs, hallway, elevators, etc., and which he is said to 
have kept under his control. Trego v. Rubovits, 178 111. App. 127 ; Wilcox 
v. Zane, 167 Mass. 302; Bollard v. Roberts, 130 N. Y. 269; McGinley v. 
Alliance Trust Co., 168 Mo. 257. But the landlord must have actual or 
constructive notice of the defect Brooks v. Schlernitsauer, 113 N. Y. 
Supp. 484. In Minnesota the landlord was held not bound to repair a 
common roof except to prevent its becoming a nuisance. Kruger v. Fer- 
rant, 29 Minn. 385. Where a stairway in a tenement house, occupied by 
several tenants, is rendered unsafe by merely temporary causes such as 
snow and ice, in some states the landlord is not liable to a tenant using 
it with knowledge of the defect. Purcell v. English, 86 Ind. 34. A land- 
lord is not liable for an injury from a defect in premises in common use 
of tenants, and under his control, where the defect existed and was 
patent at the time of letting. Bowling v. Nuebling, 97 Wis. 350; Freeman 
v. Hunnewell, 163 Mass. 210. But he is liable even though the defect 
was not obvious, if it existed at the time of letting. Andrews v. Wil- 
liamson, 193 Mass. 92. The principal case seems correct. 

S. H. S. 

Negligence— Injuries to Children— Dangerous Premises. — Chesko 
et al. v. Delaware & Hudson Co., 218 Fed. 804.— Held, that where a boy 
six years old wandered from the street into the defendant's machine 
shop through an open, unguarded gateway he was too young to be a 
trespasser and the defendant owed him a duty of care. 



